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STATEMENT OF THE CASE
Nature of the Case
Donald Bruce Russell appeals from the district court's order summarily
dismissing his post-petition claim that his trial counsel was ineffective at his
sentencing hearing.

Statement of Facts and Course of Proceedings
Russell pied guilty to one count of Lewd Conduct with a Minor. (R., p.
121.) The victim was Russell's young daughter. (Id.) Russell waived his right to
appeal his sentence and the state dismissed three additional Lewd Conduct
charges. (Id.) The district court sentenced Russell to 15 years with five years
fixed. (R., p. 122.)
Russell, through his appointed counsel, filed an Amended Petition for
Post-Conviction Relief. (R., pp. 73-78, 85.) Russell sought relief on the grounds
his trial counsel had been ineffective at sentencing. (Id.) Russell's Amended
Petition included a claim, that his trial counsel failed to adequately present
mitigation evidence at his sentencing. (R., pp. 74-78.) Russell alleged his trial
counsel failed to offer evidence that would "stand as proof of his commitment to
rehabilitation, including but not limited to, providing proof of prior appointment for
consultation with a psychologist for assistance with similar concerns." (R., p.
76.) Russell filed an Affidavit in Support of his Amended Petition, which included
the following statements related to this claim:
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47.
I asked my attorney to bring up specific issues regarding the
timing of doctor's appointments I had scheduled in aid of mitigation
at sentencing and he failed to do so; and
48.
I asked that he obtain proof of the previously scheduled
doctor appointments as proof of my commitment to seek help
toward rehabilitation and he refused; ...
(R., p. 83.) The state answered the Amended Petition. (R., pp. 87-88.)

The district court gave notice that it intended to dismiss Russell's
Amended Petition except for two issues reserved for hearing. (R., pp. 89-90.) It
reserved whether Russell's counsel reviewed the presentence report and
psychosexual evaluation with Russell and whether disclosing the psychosexual
evaluation to the state and district court constituted ineffective assistance of
counsel.

(R., p. 89.)

Regarding the other issues, including whether Russell's

trial counsel failed to adequately present mitigation evidence, the district court
gave notice that Russell's allegations were bare conclusory statements not
supported by admissible evidence and did not state grounds upon which relief
can be granted. (R., pp. 89-90.)
All other issues raised by the petitioner in his amended postconviction petition will be summarily dismissed (unless the
petitioner submits admissible evidence to support those issues
within 20 days) upon the grounds that the petitioner's allegations
are bare conclusory statements and not supported by admissible
evidence, and do not state grounds upon which relief can be
granted.
(R., pp. 89-90.) Russell filed a Memorandum in Response to the district court's

Notice of Intent to Dismiss. (R., pp. 98-100.) Russell's Response clarified the
two issues remaining for hearing and declined to supply evidence regarding the
remaining issues. (R., pp. 98-99.)

2

The Petitioner does not submit additional admissible evidence to
support the other issues that the Court has noticed for dismissal,
but hereby reserves his right to appeal those issues should the
Defendant choose after a final order is entered in this matter.
(R., p. 99.)

The district court dismissed Russell's Amended Post-Conviction

Petition except for the two issues set for hearing.

(R., pp. 96-97.)

After an

evidentiary hearing, the district court entered a written decision, order and
judgment denying Russell's petition for post-conviction relief. (R., pp. 121-128,
135-136.) The district court found that Russell's trial counsel did review the presentence report with Russell. (R., p. 124.) On the second issue, the court found
that Russell's trial counsel's performance was deficient because Russell had not
specifically consented to disclosing the psychosexual evaluation to the district
court. (Id.) However, the district court found that Russell did not prove he was
prejudiced because the psychosexual report was favorable and the sentencing
court found that Russell would follow the rules on probation and could probably
be rehabilitated. (R., p. 125.)
Was Russell prejudiced by the psychosexual evaluation?
Russell has not proven any prejudice. That is, Russell has not
shown that his sentence would have been less but for the
psychosexual evaluation. The court found that Russell could
probably be rehabilitated and Russell would follow the rules if
placed on probation. Despite these findings the court felt that a
significant sentence was appropriate because of the seriousness of
the offense and the harm done to the victim. The court considered
Russell's age in determining an appropriate sentence and rejected
the state's recommendation.
(R., p. 125.) Russell timely appealed. (R., pp. 143-145.)
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ISSUE
Russell states the issue on appeal as:
Did the district court err when it summarily dismissed Mr. Russell's
petition for post-conviction relief on the issue of whether trial
counsel was ineffective for failing to adequately prepare mitigation
evidence for the sentencing hearing?
(Appellant's brief, p. 5)
The state rephrases the issue as:
Has Russell failed to show error in the district court's summary dismissal
of the claim that counsel was ineffective for failing to present certain evidence at
sentencing?
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ARGUMENT
Russell Failed To Show The District Court Erred By Summarily Dismissing His
Claim That His Trial Counsel's Was Ineffective Because He Made The Tactical
Decision Not To Present Evidence Of The Timing Of Russell's Doctor's
Appointments
A.

Introduction
Russell challenges the district court's summary dismissal of his claim that

his trial counsel failed to adequately present mitigation evidence at his
sentencing hearing.

(Appellant's brief, p. 1.)

Trial counsel's decision not to

introduce evidence regarding the timing of Russell's doctor's visits was a tactical
decision and did not constitute deficient performance.

Nor was Russell

prejudiced because, even without this doctor's visit information, the sentencing
court found that Russell was amenable to treatment and rehabilitation.
B.

Standard Of Review
"Applications for post-conviction relief under the UPCPA initiate civil

proceedings in which, like a civil plaintiff, the applicant must prove his or her
allegations by a preponderance of the evidence." McKay v. State, 148 Idaho
567, 570, 225 P.3d 700, 703 (2010) (citing Hauschulz v. State, 144 Idaho 834,
838, 172 P.3d 1109, 1113 (2007); I.C.R. 57(c)). Idaho Code § 19-4906
authorizes summary dismissal of an application for post-conviction relief, in
response to a party's motion or on the court's own initiative, if the applicant "has
not presented evidence making a prima facie case as to each essential element
of the claims upon which the applicant bears the burden of proof." Berg v. State,
131 Idaho 517, 518, 960 P.2d 738, 739 (1998).

Bare assertions and

speculation, unsupported by specific facts, do not make out a prima facie case
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for ineffective assistance of counsel. Roman v. State, 125 Idaho 644, 649, 873
P.2d 898, 903 (Ct. App. 1994). The court is not required to accept either the
applicant's mere conclusory allegations, unsupported by admissible evidence, or
the applicant's conclusions of law. Ferrier v. State, 135 Idaho 797, 799, 25 P.3d
110, 112 (2001); Roman, 125 Idaho at 647, 873 P.2d at 901. Also, because the
trial court rather than a jury will be the trier of fact in the event of an evidentiary
hearing, summary disposition is permissible, despite the possibility of conflicting
inferences to be drawn from the facts, for the court alone will be responsible for
resolving the conflict between those inferences.
437, 444, 180 P.3d 476, 483 (2008).

State v. Yakovac, 145 Idaho

That is, the judge in a post-conviction

action is not constrained to draw inferences in favor of the party opposing the
motion for summary disposition but rather is free to arrive at the most probable
inferences to be drawn from uncontroverted evidentiary facts.
C.

kl

Russell Failed To Prove A Prima Facie Case Of Ineffective Assistance Of
Counsel
Russell appeals from the district court's summary dismissal of his claim

that his trial counsel failed to adequately present mitigation evidence at his
sentencing hearing, specifically evidence that Russell had previously scheduled
doctor's appointments.

(Appellant's brief, p. 1.)

In order to prove a claim of

ineffective assistance of counsel, a post-conviction petitioner must demonstrate
both deficient performance and resulting prejudice.

Strickland v. Washington,

466 U.S. 668, 687-88 (1984); State v. Charboneau, 116 Idaho 129, 137, 774
P.2d 299, 307 (1989). An attorney's performance is not constitutionally deficient
unless it falls below an objective standard of reasonableness, and there is a
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strong presumption that counsel's conduct is within the wide range of reasonable
professional assistance. Gibson v. State, 110 Idaho 631, 634, 718 P.2d 283,
286 (1986); Davis v. State, 116 Idaho 401,406,775 P.2d 1243, 1248 (Ct. App.
1989). Tactical or strategic decisions of trial counsel will not be second-guessed
on appeal unless those decisions are based on inadequate preparation,
ignorance of relevant law, or other shortcomings capable of objective evaluation.
Howard v. State, 126 Idaho 231, 233, 880 P.2d 261,263 (Ct. App. 1994).
To establish prejudice, a defendant must show a reasonable probability
that, but for counsel's deficient performance, the outcome of the proceeding
would have been different. Aragon v. State, 114 Idaho 758,761,760 P.2d 1174,
1177 (1988); Cowger v. State, 132 Idaho 681,685,978 P.2d 241,244 (Ct. App.
1999).
Russell argues that he offered prima facie evidence of ineffective
assistance of counsel because his trial failed to offer mitigating evidence,
including Mr. Russell's prior appointment with a doctor. 1 (Appellant's brief, p. 9.
(citing R., p. 76).) In support of this claim, Russell cites to the affidavit filed in
support of his petition. (Appellant's brief, p. 9 (citing R., p. 83).) That affidavit
states in relevant part:
47.
I asked my attorney to bring up specific issues regarding the
timing of doctor's appointment I had scheduled in aid of mitigation
at sentencing and he failed to do so; and

Russell's Amended Petition refers to scheduling appointments with a
"psychologist," however his affidavit refers to "doctor's" appointments. (R., pp.
76, 83.)
1
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48.
I asked that he obtain proof of the previously scheduled
doctor appointments as proof of my commitment to seek help
toward rehabilitation and he refused; and
(R., p. 83.) This evidence does not establish a prima facie claim of ineffective

assistance of counsel.
Russell's bare statements do not establish a prima facie case of deficient
performance. 2 Russell's affidavit indicates he informed trial counsel about his
scheduled doctor's appointments, but his trial counsel refused to introduce that
evidence at sentencing. (R., p. 83.) An attorney's choice of what evidence to
introduce falls within the area of tactical or strategic decisions. Giles v. State,
125 Idaho 921, 924, 877 P.2d 365, 368 (1994); Bagshaw v. State. 142 Idaho 34,
38, 121 P.3d 965, 969 (Ct. App. 2005); see also Grant v. State, 156 Idaho 598,
606, 329 P. 3d 380, 388 (Ct. App. 2014) (a decision regarding what mitigation
evidence to present at sentencing was a tactical decision that will not be secondguessed on appeal).

Russell stated his attorney knew of the doctor's

appointments but did not present this evidence at sentencing. (R., p. 83.) He
presented no evidence that this tactical decision was based on any objective
deficiency, such as ignorance of the law or the facts. This is a tactical decision
that is not second-guessed on appeal.
Further, Russell only offered bare conclusory statements regarding this
claim.

Russell's affidavit did not explain the purpose of the doctor's

appointments, when the appointments were, if he attended the doctor's

Russell characterizes this claim as a failure of his trial counsel to "prepare"
mitigation evidence. However, his claim is actually that counsel "fail[ed] to offer
facts and proof' of prior appointment for consultation. (See R., p. 76.)
2
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appointments, why he made the doctor's appointment, the name of the doctor,
the doctor's qualifications, or what the doctor would have treated Russell for.
(R., p. 83.) He presented no evidence from any doctor. The only evidence he

presented was his personal opinion that the "timing of doctor's appointments"
showed his "commitment to seek help toward rehabilitation." (Id.) He did not
even present evidence regarding the timing of the appointments, such as if they
preceded his charges or his conviction.

The district court did not err when it

dismissed this claim. (R., pp. 89-90.)
Even if trial counsel's performance could be considered deficient in failing
to obtain and present evidence of previously scheduled doctor's appointments,
there was no prejudice.

Russell claimed that the evidence of his doctor's

appointments would show proof of his potential to be rehabilitated. (R., p. 83.)
He offers no evidence supporting this claim except his personal opinion.
Moreover, as the district court noted, after the evidentiary hearing on the two
issues that survived summary dismissal, the sentencing court found that "Russell
could probably be rehabilitated and Russell would follow the rules if placed on
probation." (R., p. 125) The sentencing court did not sentence Russell to prison
because he was not amenable to treatment, but sentenced him to prison
because of "seriousness of the offense and the harm done to the victim." (Id.)
Russell's opinion that the timing of doctor's appointments would have shown his
commitment to rehabilitation does not change the seriousness of his offense or
the harm done to his victim. Therefore, even if his trial counsel's performance
was deficient, Russell failed to make a prima facie showing that the outcome of
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the sentencing hearing would have been different if the district court was
informed Russell's scheduled doctor's appointments.
CONCLUSION
The state respectfully requests this Court affirm the district court's
summary dismissal of Russell's Amended Petition for Post-Conviction Relief.
DATED this 15th day of January, 2015.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 15th day of January, 2015, served a
true and correct copy of the attached BRIEF OF RESPONDENT by causing a
copy addressed to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the
Idaho Supreme Court Clerk's office.
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